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THE EQUITABLE DOCTRINE OF MARSHALLING THE 

ASSETS OF A DECEDENT'S ESTATE FOR 

THE PAYMENT OF DEBTS. 



There are many questions of interest connected with the subject 
of marshalling assets of a decedent's estate for the payment of his 
debts, and some of them that are as yet unsettled in Virginia. Judge 
Lee, in Elliott v. Carter, 9 Gratt. 541, 548, lays down the order in 
which the different funds or subjects of property, constituting the 
estate of a deceased testator, will be applied for the payment of his 
debts, viz.: 

1. Personal estate at large, not exempted by the terms of the will 
or by necessary implication. 

2. Ecal estate or any interest therein, expressly set apart by the 
will for the payment of debts. 

3. Keal estate descended to the heir. 

4. Property, real or personal, expressly charged with the pay- 
ment of debts, and then subject to such charge, specifically devised 
or bequeathed. 

5. General pecuniary legacies (ratably). 

6. Specific legacies (ratably). 

7. Eeal estate devised, not subject to a charge of debts. 

This order has been recently approved in Frasier v. Littleton, 100 
Va. 9, where Judge Whittle says that it has, "by a long line of ad- 
judications, become firmly engrafted upon the jurisprudence of this 
state." 

The first question we shall examine is, "What is meant by the 
expression so often met with in the decisions that the primary fund 
for the payment of debts is the personal estate?" In the case of in- 
testacy, the rule is clear that the primary fund for the payment 
of debts is all the personal estate, and that should be exhausted by 
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the personal representative before real estate is subjected; but, 
where there is a will, the testator can substitute other funds in the 
place of the personal estate. Ruston v. Ruston, 2 Dall. 243. In 
other words, where there is a will, there are seven classes in which 
the testator may have arranged his property, and in four of these, 
viz., the first, fourth, fifth and sixth, he may have seen fit to have 
placed his personal estate. In Elliott v. Carter, supra, the court, 
after laying down the order given above, says: "Subject to the 
modification indicated by this classification and in the sense in which 
it explains, it is the general rule that the personal estate is to be 
first applied and exhausted in the payment of debts," which means, 
I take it, that the personal estate in the first class is to be exhausted 
before property in any other class can be taken, and then, the next 
class a court of equity will look to is the second — real estate ex- 
pressly devised for the payment of debts, and so on. 

In New v. Bass, 92 Va. 389, the court says that the personal 
estate is the natural and primary fund for the payment of debts 
and legacies, and, as a general rule, must first be exhausted before 
the real estate can be made liable; and the personal estate will not 
be exonerated by a charge on the real estate unless there be express 
words or a plain intent in the will to make such exoneration; and, 
therefore, the court held that it Was error to decree the sale of real 
estate until the claims of creditors and their relative priorities had 
been first adjudged, and that persons holding specific liens on the 
real estate should not, as a rule, be allowed to enforce their liens 
until the personal estate had been exhausted. The personal estate 
in that case was largely in excess of the debts, including the debts 
secured on the real estate that the decree of the lower court au- 
thorized to be sold. 

A careful reading of the other Virginia cases employing this 
same language will disclose the fact that when the courts say that 
the personal estate is, as a general rule, the primary fund for the 
payment of debts, they mean to say that in the case of intestacy, 
all the personal property is to be used for the payment of debts be- 
fore real estate can be subjected; but, where the decedent left a 
will, then the primary fund is the personal estate in the first class 
of the above enumeration. See Foster v. Crenshaw, 3 Munf. 514 ; 
Edmunds v. Scott, 78 Va. 728; Pleamnts v. Flood, 89 Va. 97; 
McLeod v. Roberts, 4 Hen. & Munf. 443; Elliott v. George, 23 
Gratt. 780, 783; Sivan v.' Housman, 90 Va. 816, 819. 
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What, then, is the personal estate in the first class? Probably 
the best answer may be given by saying, exclude from the estate 
all personal property coming under classes 4, 5 and 6; the per- 
sonal property remaining is the personalty at large. Adams'' 
Equity (8th ed.), 263 (472), says : "It has been stated that the fund 
first liable is the personal estate not specifically bequeathed. The 
proposition would perhaps be more accurately worded by confining 
it to the general residue after deduction of all particular legacies." 
See also 19 Am. & Eng. Encyc. Law (2d ed.), 1300, where it is 
said that whether a decedent has disposed of his property by will or 
has died intestate as to part or all of his estate, the general or resid- 
uary personal estate, not specifically bequeathed or otherwise 
exempted, either by the express terms of the will or necessary im- 
plication, constitutes the natural or primary fund for the payment 
of his debts. 

It is clear, therefore, that as between the objects of his bounty, 
this primary liability of the personal estate may be transferred by 
the testator to any portion of his estate (but this rule cannot apply 
as against creditors, who have a right over the whole estate). The 
presumption, however, is against the intention to exonerate the 
personalty, and in favor of considering the real estate as an aux- 
iliary fund. Elliott v. Carter, supra; Adams' Equity, 263. And 
where both personal property and real estate are equally and ex- 
pressly charged, they stand on the same footing, and each must 
contribute its ratable share of the common burden. Elliott v. Car- 
ter, 9 Gratt. 551 ; Murphy v. Carter, 23 Gratt. 489. 

Another question in connection with this subject of marshalling 
the assets of a decedent's estate — and one which will serve to throw 
additional light upon the one above considered — is as to the right 
of devisee of a mortgaged estate to have it exonerated out of per- 
sonalty, to the disappointment of legatees ; or, to state the question 
in another form, where a testator devises land which he emmmbers. 
either before or after making his will, with a mortgage, makes a 
specific and a pecuniary legacy, and does not leave sufficient per- 
sonalty to pay his debts (including the mortgage debt) and legacies, 
is the devisee of the mortgaged estate entitled to have his land dis- 
encumbered out of the personalty, to the disappointment of the 
legatees, both pecuniary and specific? 

Frasier v. Littleton, 100 Va. 9, decides that where a testator had 
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not charged his debts upon the realty, a devisee of real estate, en- 
cumbered by the testator with a mortgage, cannot call upon a 
devisee of unencumbered lands to contribute to clear off the mort- 
gage, and in deciding that point, Judge Whittle says that the real 
estate, devised subject to a mortgage, belongs to the fourth class, 
while the real estate, devised not subject to such encumbrance, be- 
longs to the seventh class of the above enumeration. The specific 
question now being considered was not before the court, but, in or- 
der to place real estate, devised with a mortgage upon it created by 
the testator, in the proper order in the enumeration of Elliott v. 
Garter, the question whether such lands were liable for the mort- 
gage debt before pecuniary legacies necessarily came in the mind 
of the court, and the decision was that the lands were liable be- 
fore pecuniary legacies, and a fortiori, before specific legacies, the 
lands being placed in the fourth class, while pecuniary legacies are 
in the fifth and specific legacies in the sixth. This same case quotes 
with approval In re Christopher Mason, 1 Select Equity Cases, 
Parsons (Pa.), 129, where it is laid down that the devisee of such 
encumbered lands is not entitled to have his lands exonerated out 
of the personalty specifically bequeathed. In Frasier v. Littleton, 
supra, the court says that the "encumbrance by the testator of a 
portion of the realty previously devised is a declaration by the tes- 
tator that the devisee is to take it cum onere, and where the inten- 
tion is clear, the motives of a testator are not a legitimate subject 
of inquiry by the courts." It would seem that the same reasoning 
would apply as between the devisee of encumbered real estate and 
legatees. 

There was at one time considerable doubt as to this doctrine, but 
ever since LutTcins v. Leigh, Cas. temp. Talbott, 53, and Forrester 
v. Leigh, Amb. 171, it has been the settled rule of courts of equity 
that a pecuniary legatee is entitled to stand upon the devised estate 
in the place of the mortgagee, to the extent to which the mortgage 
had been satisfied out of the personal estate. An attempt was made 
to upset this doctrine in Wythe v. Henniher, 2 My. & K. 635 but 
Sir John Leach, M. R., adhered to it, although remarking that the 
ground upon which the doctrine rested — that the devisee took only 
the equity of redemption — applied in no other case. Even as late 
as 1899, the doctrine was followed in Smith v. Smith, 1 Ch. 365, 
68 L. J. Chan. 333, a case in which Locke King's Act was held not 
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to apply. See also 2 Jarm. on Wills (6th ed. Bigelow) 1444, 1495, 
where this rule is shown to apply not only as to specific legatees, 
but also as to pecuniary legatees. 

By reference to 19 Am. & Eng. Encyc. Law, 1317, 1325, 1376, 
and cases there cited, it will be seen that it is the general rule in 
the most of the United States that where lands of a decedent 
descend or are devised subject to a mortgage created by the de- 
cedent for an obligation of his own contracting, his personal estate 
is primarily liable at common law for the discharge of the lien; 
consequently, the heir or devisee of such encumbered land is en- 
titled to have the property exonerated by the discharge of the lien 
out of the personal estate ; but where the enforcement of this prin- 
ciple in favor of the heir or devisee would operate to defeat the 
payment of a specific or pecuniary legacy, or where there is not 
enough personalty to pay debts and legacies, the heir or devisee 
will take cum onere. And if the encumbrancer obtains payment of 
his debt out of the personalty, and the legatees are thus deprived 
of the only fund wherewith to satisfy their legacies, they will be 
entitled, upon the equitable doctrine of marshalling, to stand in 
place of the mortgagee against the land, so far as the payment of 
the mortgage has exhausted the personal estate. In such a case 
equity will take away one man's unreasonable gain in order to make 
up another man's loss. The same rule is laid down in Woerner's 
American Law of Administration (2d ed., 1898), 1105. The 
rationale of the doctrine seems to be that the testator's intention as 
a whole should be carried out, and this can be done only by requir- 
ing the devisee to take cum onere. Ruston v. Ruston, 2 Dall. 243, 
245. If this doctrine were not founded upon principles of justice 
and natural equity, it would hardly have received the approval of 
the English courts for so long a time, nor would it have been ac- 
cepted in this country; much less would the doctrine have been 
extended by statutes as it has been in many of the states, and in 
England by Locke Bang's Act, 17 & 18 Vict., c. 113, amended by 
30 and 31 Vict., c. 69; 40 and 41 Vict. c. 34, the effect of which 
is that when a testator shall die seized of mortgaged property and 
shall not by his will or deed or other instrument have signified a 
contrary or other intention, lands descended or devised subject to 
a mortgage or other equitable charge, including a vendor's lien, are 
primarily chargeable therewith, and such heir or devisee shall not 
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be entitled to have the mortgage debt discharged or satisfied out of 
the personal estate or any other real estate of such person. 

Opposed to this weight of authority, there is an expression in 
Todd v. McFall, 96 Va. 763, which seems to contradict it. The 
court in that case says: "A legatee has no right to call upon the 
devisee to contribute to the payment of the legacy, unless the real 
estate is charged with its payment, not even where the personal 
property has been applied in exoneration of the land from a mort- 
gage debt or a vendor's lien, if the debt was contracted and the 
mortgage or lien was created by the testator himself," citing Elliott 
v. Carter, supra; Wythe v. Henniker, 2 My. & K. 635; Waring v. 
Ward, 7 Vesey, 332 ; Cumberland v. Codrington, 3 Johns. Chy. 229 ; 
Jarm. on Wills. 

The specific point decided in Todd v. McFall, supra, was that a 
pecuniary legatee was not entitled to stand in the place of a vendor 
to the testator, part of whose purchase money remained unpaid at 
the time of the testator's death, to the extent to which the pur- 
chase money had been paid out of the personal estate. It was ap- 
parent upon the face of the will that one of the prime objects the 
testator had in mind in making his will was to provide for the pay- 
ment of the homestead, on which there was a vendor's lien. There 
was no mortgage in the case and, therefore, what was said about a 
mortgage was obiter dictum. 

By an examination of the authorities cited, it will be noted that 
they not only do not sustain the point that the disappointed pecu- 
niary legatee cannot stand upon the devised estate in the place of 
the mortgagee, to the extent to which the mortgage has been satis- 
fied out of the personal estate, but they establish the contrary. El- 
liott v. Carter, 9 Graft. 550, says : ". . . the right thus asserted on 
the part of the devisee to hold the lands devised, as against legatees, 
free from the liability for debts or legacies, is to be confined to the 
case of a devisee of real estate not charged with the payment of 
debts; for it is equally clear that where the estate devised is so 
charged, it is applicable before legacies, and the legatees have the 
right to have the assets marshalled in their favor. The legacies 
not being charged with the payment of debts, while the real estate 
devised is so charged, the legatees will be regarded as more the ob- 
ject of the testator's bounty than the devisee. . . . And there is no 
distinction in this regard between specific and pecuniary legatees." 
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The cases cited, e. g., Lutkins v. Leigh, supra, and Forrester v. 
Leigh, supra, show that in using this language Judge Lee had in 
mind the point here being considered. 

Wythe v. Henniker, 2 My. & K. 644, the second case cited to sus- 
tain Todd v. McFall, is in accord so far as the right of a pecuniary 
legatee to stand in the place of a vendor to the testator is con- 
cerned; but, curiously enough, as has been shown above, the court 
thought the doctrine of Forrester v. Leigh so well established that 
Sir John Leach, M. E., said he thought it unnecessary to refer to 
the language impeaching it. 

In Waring v. Ward, 7 Ves. 332, and Cumberland v. Codrington, 
3 Johns. Ch. 229, 252, the question was not as to the right of the 
devisee of mortgaged lands to have them disencumbered out of the 
personal estate to the disappointment of legatees, but whether, by 
purchasing mortgaged lands, the purchaser made himself per- 
sonally liable, and thus whether at his death his personal estate or 
the mortgaged land was the primary fund for the payment of the 
mortgage debt; and by these cases it is established that where 
a man gives a bond and mortgage for his own debt the personal 
estate is primarily liable (since the contract is a personal contract, 
and the personal estate receives the benefit thereof), and the land 
is bound only in aid of the personal obligation to fulfill that per- 
sonal contract; but, if a purchaser or devisee of encumbered land 
renders himself personally liable to the creditor for payment, tbe 
land, as far as relates to the marshalling of assets, is the primary 
fund for payment. The doctrine of Jarman on Wills has been 
shown to be directly contrary to Todd v. McFall ; and it would seem 
that the dictum therein cannot stand. Certainly the dictum cannot 
stand, if the reasoning in Frasier v. Littleton is correct. 

If, then, it be admitted that the devisee of land, encumbered by 
the testator with a mortgage, cannot, as a general rule, have the 
mortgage cleared off out of the personal estate to the disappoint- 
ment of the legatees, what effect would a direction in the will for 
all the debts to be paid out of the personal estate have on this doc- 
trine ? In England, in order to negative the effect of Locke King's 
Act, it was formerly sufficient to direct that all debts should be paid 
out of the personal property; at present, the direction must apply 
to the mortgage debt itself. In either case the testator's negativing 
the application of the act is a direction on the face of the will for 
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debts to be paid out of the personal property, and presents the iden- 
tical question here being considered — viz., the effect of such a di- 
rection upon the doctrine of marshalling. It has been decided that 
such a direction makes the mortgage debt primarily payable out of 
the personal estate, but does not disturb the doctrine of marshall- 
ing, and that the devisees of a mortgaged estate are not, in such 
a case, entitled to have the mortgage debt satisfied Out of the per- 
sonal estate until pecuniary legatees are satisfied. Porcher v. Wil- 
son, 14 W. E. 1011, 10 L. T. 714; Mew's Eng. Cas. Law Dig. 1567 ; 
Smith v. Smith (1899), 1 Ch. 365, 68 L. J. Ch. 333. 

In a note to.Frasier v. Littleton, supra, 7 Va. Law Keg. 624, there 
is a criticism of the classification in Elliott v. Carter, in putting 
specific legacies before specific devises in the order of application; 
and it is shown that this rule grew out of the common law rule 
that lands were not regarded as general assets for the payment 
of debts, but were liable only for specialty debts — and, as to debts 
of this character, specific devises contributed ratably, even at com- 
mon law, with specific legacies. And, therefore, it is claimed that 
since lands are now general assets for all creditors, sec. 2665 of the 
Code, specific legacies and specific devises stand on the same footing, 
and should abate ratably. 2 Jarm. (6th ed. Bigelow), 566, n. 1 
(1430). In Swan v. Housman, 90 Va. 816, 819, this specific point 
was before the court, and it was decided, Judge Lewis rendering the 
decision, but not going into the point, that the real estate devised 
by the residuary clause of a will should not be subjected for the 
payment of debts until the specific legacies had been exhausted, 
and the only reason given is that the personal estate is the natural 
and primary fund for the payment of debts and will not be ex- 
onerated by a charge on the real estate unless there be expressed 
words or a plain intent in the will to make such exoneration ! See 
what Judge Lee says in Elliott v. Carter, 9 Gratt. 549. 

C. B. Garnett. 



